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DIALOG U E 
BETWEEN 2 LAWYER + 


yo ES; 


A COUNTRY GENTLEMAN, 


: UPON THE SUBJECT OF THE >; 
GAME LAWS, 


RELATIVE TO _ 
HARES, PARTRKIDGES, 
| AND PHEASANTS. 


Wherein is ſhewn, | 
T he ſeveral QUALIFICATIONS to kill Game ; the 
PenALTIEs ſuch Perſons are liable to who kill 
them without ſuch Qualifications ; the Manner of 
recovering ſuch Penalties; the DirFERENCE 
between being ſubject to the Penalties, and being 
puniſhed as Treſpaſſers; the DisTINCTION between 
voluntary and involuntary Treſpaſſers; the neceſſary 
STEPS to be taken to make wilful Treſpaſſers, and 
the ConSEQUENCES of being ſuch; together with 
ſome OBSERVATIONS upon theſe LAWS. 

|. © To which are added 
ACULEF TABLES 
Shewing at one View, the OryEnces,—the STATUTES 
creating them, — the PRERSONSs to whom the PENALTIES 


are given,—the Manxer of Recovery,—and laſtly the 
Rooney PENALTIES a Perſon may be liable to by one AR. 


With a - 
ETTER T6 JOHNSGLYNN, Eſa; 
Serjeant at Law, and Repreſentative of the County of Middleſex, 


pon the PENAL cathy of this Country. 


| GENTLEMAN 3 LIN COLNS INN, 
5 A Freeholder of Middleſex. : 
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LONDON: 


ans for J. WII k IE, at Ne. 71, St. Paul's Chuich-Yard ; - 
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JOHN GLYNN, Eſq 
| SERJEANT AT LAW, 
782 REPRESENTATIVE. or THz 

COUNTY or MIDDLESEX, ; 


SIR, ö 
HE criminal laws of this 
1 country have often been 
the ſubject of my moſt ſerious 
meditation, and if it was poſſi- 
ble for me to entertain an ill | 
opinion of my countrymen, the 
| multiplicity of theſe laws would 
| almoſt tempt me to think, that 
| A3 inſtead 


as. 
inſtead of Engliſhmen las 10— 


vers of generoſity and mercy, 
they were a ſet of beings whoſe 
chief pleaſure conſiſted in { pilling 
the blood of their fellow crea- 
tures. 1 ham led into this ſerious 
train of thinking from the many 
x. capital puniſhments inflicted up- 
on the moſt trivial offences. Par- 
don me, Sir, if I fay the moſt 
trivial offences ; for who will 
believe that in the land of liberty 
"Id - is at this inſtant a capital 
crime, maliciouſſy to break down 
the mound of a fiſh-pond, where- 
by any fiſh ſhall eſcape, or to 
cut down a cherry tree in an 
orchard, or even to be ſeen for 


one 


one month in the company of 
perſons who call themſelves or 
are called E gyptians. —T am in- 
clined to believe there are very 
few even amongſt the lawyers 
apprized of the exiſtence of theſe 
laws; and if gentlemen whoſe 
buſineſs . and employments call 
upon them to know the laws, 

are ignorant of their exiſtence, 
| how much more excuſable are 
thoſe. whoſe purſuits and engage 
ments in life afford no time or 
opportunity of attending to them. 
I know very well that ignorance 
is no excuſe ; 5 and why ? Becauſe 
every man is ſuppoſed | to know 
the difference between right and 
A4 wrong. : 
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. X. Þ 
I wilt no longer trouble you 


upon. the general ſubject of Cri- 
minal Law, but for Aa few mi- 


nutes crave your attention u pon 


the Game Laws, the ſubject of 
the enſuing dialogue. Theſe are 
1 very numerous and uncertain. 
N ſome a pecuniary, by others 

a. corporal puniſhment is inflict 
ed upon , offenders —In ge- 


neral, I am rather induced to 


believe a diſſpaſſionate perſon 


would confider the puniſhment 


more than adequate to the crime 
created by theſe laws —Puniſh- 
ments ſhould be proportioned to 
che crimes, as they more or leſs 


1/4 £55: affect 


| $5 l 
affect the welfare of ſociety. — 
One man ſhould not be dragged 
forth to expiate with his blood, 
the crime of cutting down Aa 
cherry tree, or aſſociating with 
Egyptians, whilſt another is fuf- 
fered to rob his neighbour. of his 
reputation. with impunity. Nor 
ſhould a country farmer be whip- 
ped through a town for:deſtroy- 


ing a Pheaſant by night, when 
the man who robs me of my 
father by: the - moſt» atrocious 
perjury, | may have the ſame 
puniſhment inflicted upon him. 

One would almoſt be tempted 
to think, from the N. atten- 


tion 


—_ 


"* + | 


ayer? paid to the a preſervation of 
| the Game, that there | was ſome 


ſovereign medicinal quality in the 


blood and juices of theſe animals, 


nity than even Dr. Lefeyre's pre- 
ſeription; but, as the publick 
have never diſcovered theſe vir- 
tues in them, Mill if their pre- 


fervation is really of conſequence 


to the community, would it not 


be better to paſs a law and inflict 


a penalty of 504, upon thoſe who 


ſhall hereafter purchaſe or receive 
any Hare, Partridge, &c. from 
an eee perſon z. let the 
ſeller | 


ſeller be the - informer, and de- 


clare him a competent witueſs (o 
convict the defendant. By this 
means you will defeat the ends 


for which they are caught; de- 


ſtroy the market and yπ¹ will 


ruin the poachers, } for it is the 
receiving of ſtolen goods that 
encourageth theft. 1 ſhould he 
happy to ſee theſe :laws either 
corrected or repealed, and -thould 
be doubly happy to ſee my re- 
preſentative ſtand forth in an age 
of corruption, and convince the 
preſent and future times that 


there lived a man, who eſteemed 


the life of an Englichman of more 


conſe- 


. J 
conſequence than a cherry tree, 
that he preferred the perſonal 
liberty of his countrymen to 
the paltry conſideration of a 


Partridge's blood, though ſpilt 


in the night, and would 14 
ther have a thouſand Hares fall 


victims in the evening to the 


unhallowed hands of poachers, 
than that the ſacred perſon of 


an Engliſhman ſhould be branded 
with the infamous hd of 


publick whipping. 


Buch behaviour would prove 


you worthy of the ſacred truſt 
you have aſpired to, confirm the 


* ſentiments of your con- 
ſtituents 


* 1 

Airuents in your favour, and 
prove to the preſent and future 

ages, that the name of GlyNN 

is coequal and ſynonimous with 
guardian, aſſertor, and protector 
of the lives, liberties, and pro- 

perties of Engliſhmen. 
I have the ſatisfaction to be 
One of Your Conſtituents, 


and moſt obedient 


humble ſervant, 


A MippLESEXx FREEHOLDER, 


wu ln rene 
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DAL 0 G U E 
BETWEEN 


A COUNTRY GENTLEMAN: 
AND A LAWYER, 


RELATIVE TO THE 


GAME LAWS: 


2 dear friend, when 8 
II laſt met you in 
the country, you promiſed to give \me 
a little hiſtory of the Game Laws, and 
to furniſh me with ſueh hints as you 
ſaid would be e for me to ob- 
ſerve in reading them. 

Lawyer, I did, nor have I been uns 
mindful of my promiſe.—I have taken 
ſome pains to colle& materials for your 

B inſtruction 


: Countryman. 
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appears manifeſtly to have been the 


[ 2 1 
8 and entertainment, and hope, 


K 


before a few days are paſſed, I ſhall be able 


to give you all the ſatisfaction you may 


require. I have converſed a good deal 
with my friends upon this ſubjeQ:— 


Some have told me, they were originally 
made with a view of taking the arms, out 


of the hands of the common people, or at 


leaſt with a deſign of rendering them 
inexpert-in the uſe of them; but others 


have attributed their riſe to a deſire which 


the Legiſlature had of promoting induſtry 
and of puniſhing idleneſs and vice. 


This laſt opinion I am inclined to favour, 


as it ſeems the moſt rational and moſt 
deſerving of credit; for in all my ſearches 


I have not been able to find a ſingle 
preamble that can warrant the firſt con- 


cluſion :, whereas the puniſhment of 
diſſolute, diforderly and idle © perſons, 


7” 
$4451 3 


* 


object of many Statutes. 


Tek 

Countryman. Pray what are the quali- 
fications for killing Hares, Pheaſants and 
Partridges ? for I don't wiſh to trouble you 
on any other branches of the. Game 
Laws, but what relate to theſe particular 
animals. 

Lawyer. The e have been 
different at different times, but they are 
now fixt by the Statute of the 22. and 
23“ Car. 20, fo that any perſon having 
in his own, or in right of his wife a 
freehold eſtate of 1 oo. per annum, or 
1 524. leaſehold, may kill, or keep animals 
or engines for the deſtruction of the game. 
| —Theſe are qualifications by eſtate. 

Countryman. Are there no other qua- 
Mangan ? 

Lawyer. Yes—Anyperſon ks gaLord 
of a manor, the ſon and heir apparent 
of an Eſquire or other perſon of higher 
degree, and the owners and keepers of 
foreſts, parks, chaces or warrens, and 

B2 game- 


- #1 | 
game-keepers appointed by Lords of 
matiors, thay kill, or keep engines or 
animals for the deſtruction of the game 
with impunity. 

Countryman. As you have flvoured 
me with an account of the qualifications, 
do oblige me likewiſe with an account 
of the penalties which may be inflicted 
upon ſuch as are not OY of thoſe 
qualifications. 

Lawyer. Any unqualified 8 who 
kills a Hare, Partridge or Pheaſant, or 
uſes any greyhound, ſetter or pointer, of 
any gun, net, or other engine, to kill or 
deſtroy the game, is liable to forfeit 5/., 
and by the Statute of Queen Ann, the 
penalty was recoverable only by infor- 
mation before a Juſtice of peace upon 
the oath of one or more witneſſes. one 
. moiety to be paid to the informer, and 
the other to the poor of the pariſh where 
the offence was committed this penalty 

; was 


LE 
was directed to be levied by diſtreſs, and 
for want thereof the party to be ſent to 
the houſe of correction for 3 Months 
for the firſt offence, and 4 Months for - 
every other. But in proceſs of time 
ſuch a number of inconveniences and 
difficulties aroſe to obſtruct the inforcing 
of this Act, that in George the iſt's reign 
it was found neceſſary to enlarge the 
powers of proſecutors, and therefore an 
Act was paſſed, enabling them to re- 
cover the penalty by action upon the 
caſe, debt, bill, plaint or information; 
and the plaintiff, if he recovers, is intitled 
to double coſts. Jos. 


— 


* I ſhould be glad to be · informed by what rule 
or authority the maſters, prothonotaries and other 
officers who tax coſts, when an Act of Parliament 
gives, in expreſs terms double or treble coſts, 
allow, where the ſingle coſts amount to 1004. 
only 1501. for double, or 175 J. for treble colts. - 
If by any rule in arithmetick they can make it 


| B 3 Pear 


Countryman. Pray where is the diffe- 
rence in the modes of proſecution? 
© Lawyer. The former is a very ſpeedy 
method of proceeding of a ſummary 
nature, whereby the Juſtice convenes 
the delinquent before him, and proceeds 
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appear, that 1 gol. is twice, . 1751. three times 
as much as 1007. I will readily ſubſcribe to their 
rules of conſtruction; but to ſay that the Legiſlature 
meant only to give full and ample coſts, when they 
have expreſly given double or treble coſts, is putting 
a conſtruction upon a- Statute in direct contra- 
diction to its expreſt meaning, which I conceive 
no officer hath any power to do. I apprehend the 
additional coſts are given as a penalty. Beſides 
when the Legiſlature. mean to give only full coſts, 
the ſtatute expreſly mentions it, ſo that where the 
law directs the payment of full coſts, it then leaves 
it at the diſcretion of the officer, but where it 

hath fixed them at double or treble, he has no right 
to exerciſe a diſcretionary power, but tacitly to 
obey the poſitive mandates of the Law.—I hope 
the maſters will excuſe this obſervation, as I pro- 
poſe it merely for information's ſake, for no perſon 
in the Law entertains a greater reſpect, or thinks 
-more highly of their candid and upright behaviour 
than myſelf. : 


— 


5 
40. immediate tryal, conviction, or ac- 
quittal; whereas, by the latter you are 
obliged to go through a regular, legal 
proceeding, which though in ſome reſpects 
more eligible, is attended with ſo great an 
expence that few people can bear it; and 
upon this conſideration I preſume proſe- 
cutors in general adopt this mode of pro- 
ceeding.—Beſides, Sir, there are leſs diffi- 
culties in penning the proceedings by 
action or information, than in word- 
| 58 ing 
| In all caſes, where any action is commenced 
for the recovery of any of the penalties under the 
Game Laws, as the proſecutor may make uſe of 
any name, whether fiftitious or real, it will be 
prudent for the defendant, if he means to ſtand 
tryal, to move the court, if in Term-time, or to 
apply to a Judge for a ſummons, to ſhew cauſe 
why the plaintiff ſhould not give ſecurity for. the 
coſts, in caſe he ſhould be nonſuited, or 'diſcon- 
tinue the action, and that all proceedings may be 
ſtayed in the mean time, This-application ſhould 
regularly be made before the defendant hath plead- 
ed, or at the utmoſt before the iſſue is delivered, 


elſe it will anſwer little or no end. It being a 
B 4 common 


I 
N a conyiftion before a Juſtice, very 
few of which are able to ſtand the teſt 
when removed into the King's Bench. 
—1 ſcarce ever remember to have ſeen in 
my practice, a caſe where a conviction 
before a Juſtice hath been confirmed by 
.t the King's Bench. 
5 Countryman. You ee me much. 
| Pray what i is the conſequence of a con- 
| viction being quaſhed ? 
| Lawyer. The party convicted may her 
= bring an action againſt the proſecutor : for 
the penalty he paid him; or, in caſe he 


ee 
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common Pease amongſt dirty fellows to com- 
mence actions upon Penal Statutes in fiQtitious 
names, and when they have got the iſſue money to 
bene no further. If the defendant's Attorney is 

apprehenſive the action was commenced upon this 
w, he had much better never pay for the 
declaration. He is not obliged to do it, nor can 
the plaintiff ſign judgment for want beet, as 
in the caſe of an iſſue, EDN | 


4.9 3 
4 obliged the Juſtice to make a diſtreſs, 
may proceed againſt the Juſtice for a 
_ treſpaſs, and recover a ſatisfaction equi- 
valent'to the value of the goods; for if 
the conviction appears upon removal to 
be improper upon the face of it, and 
inſufficient to warrant the concluſions 
drawn by the Juſtice, the Court is bound 
to quaſh it; and for this reaſon the 
ultimate power of judging is veſted in 
the Court of King's Bench, left Juſtices 
{who by the bye are pretty great tyrants) 
ſhould in conſequence of an abſolute 


power veſted in them, arbitrarily exerciſe 
it to the prejudice of their neighbours. 
Countryman. Is there any difference in 
the proceeding againſt the proſecutor and 
the Juſtice after quaſhing the conviction? 
Lawyer. Yes ! a very material one.— 
In commencing an action againſt the Pro- 
ſecutor you have only to purſue the com- 
mon rules made uſe of in ordinary caſes; 


L ae J 
whereas, . if you proſecute the Juſtice, 
von muſt give him a month's notice 
before you can proceed, and take care 

to bring your action within ſix months 
or you will loſe your remedy z and this 
is not the only difficulty, for you muſt 
prove the notice at the tryal, and will 

| | not. be ſuffered to recover a ſatisfaction 
for any injury but what i is mentioned in 
that notice.—It behoves you therefore, 
2 to take ſpecial care how you word your 
| notice, for the Court will not permit you 
© bring proof of diftraining and ſelling 
any thing, but what is particularly ſpe- 
cified therein. This ſtrictneſs ariſes in 

11 conſequence of an Act of Parliament 
= paſſed in George the ſecond's time, for 
1 the better ſecuring Juſlices of the Peace 
in the execution of their offices; and it 
appears to be founded in great wiſdom 
and juſtice, in as much as perſons heated 
with paſſion and enn , would fre- 
quently 


IH. 
| eine be induced to commence a pro- 5 
ſecution againſt a Juſtice, who might 
have acted very innocently and with 
great uprightneſs, though the conviction 
he drew up eventually turned out in- 
formal and irregular. 

Countryman. [ really think that a Juſtice 
ought to be rendered as ſafe as poſlible in 
the execution of his office, as few gentle- 
men otherwiſe would ever take it upon 
them. It is ſufficient that they devote 
their time to the good of the public, the 
buſineſs of itſelf is troubleſome enough 
without increaſing the difficulties. For my 
own part, I don't know a more valuable 
member of the community, than an 
honeſt conſcientious Juſtice of the Peace. 
hut, pray, what is the cauſe of quaſh- 
ing theſe convictions? I am very deſi- 
rous of knowing. So 

Lawyer. Suppoſe an information had 
been laid before a Juſtice of the Peace, 

6 5 upon - 


(2 ] 
| Win the Statute of Queen Ana, mint 
A, for killing a Partridge in the pariſh 
of Stow, and the witneſs produced and 


examined before the Juſtice in ſupport 


of the charge, was a pariſhioner of 
Stow, one ons of the penalty being 


directed to be paid to the informer, 


ora the poor of the pariſh z 
though the Juſtice. ſhould convict the 
defendant, yet, it appearing that the 
Witneſs was a pariſhioner of Stow, this 
would be a good cauſe for quaſhing the 
conviction, becauſe the witneſs was in- 
competent, inaſmuch as he was intereſted 
in the event of the ſuit. 
Countryman. Pray bas this a always been 
held to be a ſufficient cauſe? 
Lawyer.” Not always; there hath been 
a great variety of opinions about it.— ' 
Some have ſaid that the pariſhioners 
ex neceſſitate ought to be admitted as 
competent witnefles ; that the advan- 
tage 


X #8. 
tage ariſing from a conviction would 
be too trifling a byaſs; whilſt others 

have inſiſted, that the rule of law being 
poſitive, no one who hath any intereſt 
in the event of the ſuit ought to be 
admitted. In ſhort, this controverſy was 
ſo very ſtrong, and it being impoſſible 
to fix what degree of intereſt would or 
would not influence the mind, the Le- 
giſlature interpoſed, and paſſed an Ac 
in George the third's reign, whereby 
the whole penalty is given to the in- 
former, and every obj ection to the com- 
petency of a pariſhioner” 8 evidence any 
| „ —² L 

Countryman. n Sir, can qualified , 

perſons kill Game when they pleaſe? | 
Lawyer. There is no limitted time 
for killing Hares; but by an Act paſſed 
in the ſecond year of King George the 
third, it is declared illegal to take, kill, 
deſtroy, carry, ſell, buy, or have in 
= 8 —_ poſſeſſion, 


. | 
poſſeffion, any Partridge, between the 
rath day of February, and the 1ſt day 
of September; and Pheaſants between 
che iſt day of February, and che iſt day 
of October; and a penalty of 5 I. is im- 
poſed upon all perſons qualified, or un- 


qualified, who ſhould be found offend- 
ing againſt this Statute.—S0 that, as the 
law now ſtands, if any unqualified per- 
ſon ſhould kill a Partridge, or a Phea- 
Gant; in the month” of March, he would 
be liable to pay 5̃ J. for the mere act of 
Killing, and 5 L. for Killing it at that 
ſeaſon of the year. Indeed, if a quali- 
fied, or unqualified perſon was informed 
againſt, for keeping live Partridges in 
a mew in the month of March, though 
he fhould prove the catching them at a 
Jawful-ſeaſon of the year, yet there being 
no exception of Partridges mentioned in 
thus Act, the party in whoſe - poſſeſſion 


they are found, muſt, I conceive, be ad- 
| judged 


{gt 1 

judged guilty within the meaning of 
_ this law; for the bare act of poſſeſſion, 
is deemed by the law an expoſing to 
fale, which ſubjects the party to a 
penalty of 5 J.; but Pheaſants being ex- 
preſly excepted out of this Act, there 
is no danger of a qualified perſon | in- 
curring a penalty by keeping them alive, 
provided he does not catch them after the 
| expiration of the time limited by this Act. 
Countryman. But i is there no particular 
time of the day fixed for killing Game? 

* Lawyer. Yes; by an Act paſſed i in the 
I oth year of George the third, cha. 
I 9th, it is declared, That if any perſon 
ſhall wilfully, upon any pretence what- 
foever, take, kill, or deftroy any Hare, 
. Pheaſant, Partridge, &c. in the night, 
between one hour after Sun-ſetting, and 
one hour before Sun-riſing, or uſe any 
gun, dog, ſnare, net, or other engine, 


for 8. killing, or deſtroying any 
. Hare, 


16 þ 


Hare, Ts Partridge, &c. in me 
night as aforeſaid, and ſhall be convicted 
thereof, upon the oath of one or more 
credible witneſs or witneſſes, before one 
or more Juſtice or Juſtices of the Peace; ; 

every ſuch perſon ſhall, for the firſt: - 
 "offetice;” be committed to 'the' commen 
gaol,” - of Houſe 6f correction; 30 ' there t 
remäin without bail or mainprize, for 
any time not exceeding” ſix, nor leſs 
than three calendar months; and for 
the : ſecond, -and other offences to be 
committed as aforeſaid, for not leſs than | 
fix," and not more than twelve calendar 
mortlis; and within three days from © 
the time of commitment, either for 
the firſt or any other offence, to be once 
publickty whipped, between the hours 
of twelve and np of the clock. f in che 
| day. PERS 

Countryman. My Cod! Sir you have 
terrified me almoſt out of my ſenſes. ; 


15 you ny Kill, or defiroy any. Hare, 
Pheaſant, Partridge, Lee. on 4 Sundayz 
you are ſubject to a penalty of 20 J. to 
be levied by diſtreſs, with charges 3. one 

half to the informer, and the other to 
| the poor of the pariſh ; and for want of 


diſtreſs; t be dommitted for any time 


not excceding ix,” and not leſs than 


three calendar months, However; my 
dear friend, for your comfort” there is 
a proviſo; that, if any perſon ſhall think. 
_ himſelf aggrieved by any thing done in 
purſuance of this Act, ſuch. perſon, s 
appeal to the Juſtices of the Peace, at 
the next General Quarter Seſſion of he 


Peace, to be held for the county or 


place, wherein the cauſe -of complaint 

ſhall ariſe and - within 'four days after. 

the cauſe of complain 

fuch appellant giving, or cauſing to be. 

even, fourteen - days notice at leaſt, in 
= 


d orit ing 7 


unt ſhall have ariſen. 
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1 
. 6. ber intention. 16 brig 
Juch appeal, and of the, Matter thereof, 


are complained againſt; and within two 


days Aue ſuch notige: entering receg· 
bemne Juſlies of the Peace 


ber duch 008A; With bi ſuffcient 


ſureties eonditiened to try ſuek appeal, 
and abide by the order of, and to pay 
ſueh coſts as; ſhall be awarded by the 
Juſticen at ſueh Quartes. Seſſiog; and 
| . Sh- ſuch Seſſion, upon 


Pere notice being given 


— and ef the entcring. into 
00g nizartce, mall hear, and finally 

Ae the cauſes and matters of 
fuch appeal in a; ſummary! way, and 
award ſuch coſts to the parties appeal- 
ing ot: appealed againſt, as they, che 
ſaid Juſtices, thall think proper -A 
hg en . 5 . 2 the 


— 


1 0 1 2 


Seſſions to be final, and were of 

being removed. 
Countryman. eee 

the: obſervations I ſhall make; they are 


matters of Run wiſhes d — 


their penalties—In the firſt place, this 
Act appears to be perpetual.Secondly, 


oy 


there is no time limitted for commene- 


it; ſo that if any perſon hath h killed, 
taken, or deſtroyed, or uſed any gun 


dog, ſnare, net, or other engine, for 
Hare, Partridge, Pheaſant,  &c;-in the 
night, between one hour after Sun- 


tizfying the longings of a lady with? 
child, and the cleareſt proof ſhould be 
C 2 given. 


ſetting, and one hour before Sun-rifing, - 
ſince this Act took place, though he 
ould have done it for the purpale of 


« OW Hat Mn. 
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given thereof yet, notwithſtanding, all 


this, three years hence, upon an infor- 
mation, he may, like Sir Walter Raleigh, 
be dragged out of his bed in a, high 
fever, to anſwer for this moſt enor- 
mous crime ; and upon proof of the 
chi ge, by one or more witneſs or wit- 


| neſſes, be committed to the common 


gaol, or houſe of correction, without 
bail or mainprize, for ſix, or three 


months, at the diſcretion of the. Juſtice; 


and within three days after his com- 


mitment, be once publickly whipped. in 


the town, between the hours of twelve 


and one of the clock i in the day upon. 
my foul, - 1 ſereated from head to toe 
when I read the Act. —But, Sir, theſe 


; are not the only objections 1 have to 
the AQ; - it is big with ſuch inconve- 
5 niencies that Aa poor country fellow 
| like myſelf, would find it very Aiſicult 


to avoid a convidtion or eſcape puniſh- 
88 f | ment. 


1 


To] 
ment. For, as this law now ſtands; 
ſhould a poor man be ſo unfortunate as 
to labour under a charge of this kind, 
if he happened not to appeal againſt the 
Juſtice? g order within four days, or to 8 
neglect giving fourteen days notice, or. 
ſhould not be fortunate enough to find 
a cou ple of friends; who would within 
two days after fuch notice enter into the 
recognizance requ ired by the Statute; 
he miiſt ſubmit to be impriſoned for 
fix or three months in a gaol, and bo 
whipped at the mercy of the executioner, 
though as innocent as a lamb of the 
crime laid to his charge. Beſides, Sir, | 
if he ſhould mean to appeal to the 
Quarter Seſſions, and accidentally omit 
taking any one of the ſteps requiſite for 
bringing the matter before the Quarter 
Pieve the order of conviction before 

# ſingle Juſtice would in ſuch caſe be 
ET. +. final 


1: 1 


final ene hag I 2 be 
8 my arguments are founded 
n ſuppoſition. Granted. But yet 
een to fuppoſe caſes chat may 
2 exiſt ;-for if nog omen have diffi 


never keurd ef the rk} before he 
as called upon 0 anfwer it. © For, 
though the Laws of England will not 
ſuffer a a perſon to plead ignorance as an 
 "*exeuſe, becauſe they ſuppoſe every ohe 
0 8 between right and 
-Wrdbg; yet, à great” deal k to be faid 
For him ho key of ende (nor 
in ſad, bat 


| pariſh in the kingdom were bound 
® red every "new Penal Lam as ſoon as 


+. . 
* i 


it came but, and to be paid for fo doing, 
the public would have no room to co 
Plaiti'of the watt of information. 

— 1 with: with all try heart, 
that Four hint was to be improved 
upen; for, I believe very fe Englih - 

men how, that at this inſtant it is 
_ to cut dw a cherry tree in 
rd, of to. eats" mound 
= 3 fe. * thall 
_ . Gountrythen. Abe Pager” ny 
| hate: other. objeQtions to, this Night 
Ait hath, left too great a power 
in the Juſtice. He may conſtrue the 
four days time to appeal incluſive ; the 
defendant, may have conſidered it as 
excluſive, and zupon this. quibble. the 
ot. nan may. be puniſ d.—Beſides, 
Sir, the. Ag. having given no power 
LO the. Juſtice to. ſuſpend che execu- 
C4 tion 


— 
, 


* 24 * 
tion of che law, -4ill the time for ape 
pealing is. expired; he is obliged to 
N order the defendant to be whipped 
within three days, or he cannot legally 
do it at all; for if he was to have him 
whipped the fourth day he would exceed 
| 5 6 1 y given him by the Statute, 
py conſequently ſubject himſelf: to all 
the i inconveniencies of having ated ille⸗ 
Sally. —On the other hand, if he orders 
the defendant to be puniſhed within the 
time fixed by the Statute, and the law is 
put in force, yet, as the Statute has 
given a defendant fou days 10 appeal 
_ «pgainft the Yollicew) order” though it. 
_ directs himicto be puniſhed within three 
days, if upon an appeal the fourth day 
tlie order is reverſed; it will follow of 
cburſe chat the man has been puniſhed 
innocently; yet, notwithſtanding this, 
F preſume no Boi. would lie. againſt, 


>": 


Tow? 
hs Juſtice in ſuch a caſe, He i is bound 
by the Statute to puniſh a defendant; 
within three days, and though it even- 
thally turns out to be improperly in- 
flictsd upon an innocent man, yet, till: 
this order is reverſed, he ſtands legally 

_ convidted, and the Juſtice has done 10 

more chan RA nn 

— 

Lawyer. The State 3 is very *. 

guous J confeſs; and I fear Juſtices 

(who at beſt are but men) will put that 
ceonſtruction upon it, which will beſt 

ſerve their purpoſe, 13196 8 11719 
Countryman. But, pray Sir, 4 

no one but the informer, or an inhabit- 
ant of the pariſh, ſhould happen to ap- 

pear in ſupport of the charge, as they 

are intitled each to a. moiety of the 
penalty, would not that be a ala 
| 23 to their tellunony ? 
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+ Lawyer, 1 think: it it would, fbr they 


are intereſted in the event of the ſuit, 
and conſequently ineompetent witneſſes. 


Countryman. Suppoſe the party ſhould/ 
neglect to object to their competency, 
and i upon this illegal or non-evidenee 
(for. 1 the unlawful evidence and 0 


evidence at all ta be one and the fame 


thing) ſhould be convicted, what reniedy 
old he have after he. * * 
Eee. None, eee 

n. This is very extraordi- 
indeed. 15 | ID 578 „ & * 


877 
L 25 FA 


bre bene e. 
beat, 1 take it ie be law. -For, if 
—_—_ — ot neglees. che party 
ling againſt the Juſtiee s order 
tothe Ls — within the time 
anten, * F ee etet alter. 


5 


1 
e 


j — Lam a obliged u you fo 


ike -this Night Act ill Wos be re 
pealed; or 1 ſhall walk about my grounds 
in-a winter's evening with as much fear 
of meeting a Hare, Partridge, or Phe 
ſant, as another man would have in aps 
proaching' a Hon or a mad Dull. 
Lauyer. As this Act has ſo le 
you, we will drop all further convetſa- 
tion pen! it * uu Bau. 75 


. * 8 


* N. B. = above the Stig l have 
ae and which relate to the pub - 
_ lick-at large, It is declared, by the Statute 
of the tenth of George the third; (intituled, An 
Act for puniſning Mutiny and Defertion, and for 
the bettet Payment of the Army and their Quarters) | 
| fof the better preſervation of the Game, in or near 
any ſuch place, vrhere uny officer or ſoldiets ſhalt 
at any time be quartered, 'Fhat, from and after the 
24th of March 1770, if any officet or ſoldler 
call, without leave of the lord of the mano, 
Vader his hand and ſeal, firſt had and obtained, 

| : : take, 
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1 Wich all my heart 
Buy do refolve | me a few-doubts c 
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the, . or * any . , Pheaſant, 
Paret ge, Pig n, &c. within the kingdom of 
1 Britain, and upon eomplaint thereof, ſhall 
be convicted before any. Juſtice. of the Peace; 
every officer ſo offending, ſhall, for every ſuch 
offence, forfeit '51, to be diſtributed among the 
poor of the place, where ſuch offence ſhall be 
committed; and every officer commanding in chief 
upon the place where ſuch offence has been com- 
| mitted by any ſoldier under his command, ſhall 
forfeit 205. to be paid and diſtributed in manner 
aforeſaid ; and if upon conviction, made by the 
| Juſtices of the Peace, and demand thereof alſo 
made by the Conſtable or Overſeers of the poor, 
ſuch: officer ſhall refuſe or neglect, and not within 
two days pay the ſaid reſpective penalties, ſuch 
officer ſo refuſing or neglecting, ſhall forfeit, and 
he is thereby declared to have forfeited his com- 
miſſion; and his commiſſion is thereby declared to be 
null and void. Though this Statute continues in 
force only for a year, yet, as it makes one man 
reſponſible for the acts of another, 1 canfeſs it 
ſtrikes me as being too rigid. —If a commander in 
chief encouraged his men to go out and kill Game, 
EY; 5 | Ir 


„ 

Lawyer. With a 5 deal of plea- 

fre. th I 
 Countryman. "You. muſt 1 1 
have often heard it ſaid, that if a Lord 
of the manor, his Game-keeper, or or a1 any 
other qualified perſon, ſtarted a Hare or 
ſprung a Partridge, he might follow } it 

wherever he pleaſed. ; 


m % 
* — 2 — 
* ALT? 
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i e be but _ cir he ſhould be | puiiiſied for - 
it; but, for a general or other officer, being made 
liable for the faults and offences of another Per, 
which he could not prevent, appears rather intcon- 
ſiſtent with my notions of natural Juſtice; how- 
ever, I will leave the military gentlemen Ws ods 
ment upon this Statute, as it affects them-only. . 
However, it will be —— for all unqualified 
officers to remember, that if they ſhoot Hares, &. 
on a Sunday, without the conſent of the Lord of 
the manor, that for every offence they are liable 
to forfeit 40 J. Five pounds for killing a Hare; 
five pounds for deſtroying it without the conſent 
of the Lord of the-manor, and twenty * for 
Filing it on a 8 ES | 
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like ea other unqualified perſon This 
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Tanger. That is in ſome mealure, 
but not altogether true. A Lord of a 


manor pan, kill Game in moſt Placer, 


whether on . own or another man 's 3 


3 


Naa ; es by. the Game Laws, 
Provided, he does it at a a proper ſeaſon. 
But, a Game · Keeper, being only quali- 
fied: to kill Game within the manor he 


preſides over, if he goes beyond the 


boundaries of it, he thereby ſubjects 
bimſehf to all the penalties of the law, 


| is not only merely local, 
but it bas ſeveral requilites neceſſary to 
_ compleat. and perfect it. He muſt be 


a menial Servant (if an _ unqualified 


created. by deed, and that deed muſt. be 
inralled with the. Clerk of the. Peaca 
for che Werft for a mere verbal ap- 
Poiuurbent. 


* 


THE TT. 
pointment, or even an appointment under 
hand and ſeal, . nn 
wiſe avail him. 23 
Cauutiman. nt a Lord in 
 mangr, or other qualified: perſon, ſhoots 
a. Partridge upon his own ground, and 
it happens to fall upon his neighheur's 
eſtate, ean either of them go there and 
pick it up without the conſent of the 

owner of the gend?! 22bil>r 

Lawyer. They may pick the bird oy” 
thou gh upon another's ground, without 
incurring any penalty under the Statutes; | 
their qualifieations' exempt them from 
that. But yet, they are liable to an 
action of treſpaſs for com ing upon ab 
cher s grounds without his conſent; ſuch - 
a proceeding is conſidered in the. e 
of the law as an invaſion f anbther 
man's right, for which he may main 

tain an action of treſpaſs. Nay, th | 


law is * tender of private Ki, 
and 


41 the rights of individuals, that if 
A, being a qualified perſon; and havilig 
a road through the eſtate of B, ſhould 
Kill a ' pheaſant as he walked' along the 
rad, and it ſhould” fall within ſeven 
—.— of the a apr Jo um not ang 


17 himſelf to an action for ſo a 


 Countryman. Under ſuch citcumſian- 5 
ces » I ſhould apprehend a perſon would 
recover but very little or no damages. 

2 The treſpaſs is too inconſiderable. 


Lauper. 6 Though the treſpaſs ; is never 


& trifling, the party treſpaſſed upon has 
2 right of action.. The meaſure of 
damages is one thing, the power of 


5 redreſs i is another. The former i is in the 


breaſt of a jury, the latter inherent in 
- the party—The right of an Engliſhman 
- muſt not be violated with impunity ; but 
in order to Prevent trivial ſuits, it is 

3 enaQted, 


4 2x 3 


enacted, by the 22d and 23d Car. 2. 
Chap. 9. That in all ations of treſpaſs, | 
aſſault, and battery, and other perſonal 
actions, wherein the Judge at the trial 
hall not find and: certify under his hand 
upon) the back of the record, hat an 
2 1 1 x t and battery was ſufficiently proved, 
or that the freehold ox title of * the | land 
mentioned. 1n-t the plaintiff's Ale en 
was chiefly in queſtion; if the Jury find 
damages under forty ſhillings, the plain 
tiff hall not recover more coſts than the 
damage, and if more coſts given, the 
judgment Mall be void, and the defen- 
dant may have his action for ſuch vexa- 
b tious ſuits.- : Though His | Statute Pfle- | 
vented many litigations, yet, as it ex- 
tended only to treſpaſſes Where the 
Plaintiff... recovered. forty; aillings,,,apd 
— upwards: for the injury done, or. qrhere 
5 the title came in queſtion, the effęct. did 
. nn Di: 33 b e 
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not prove equal to the deſi gn. Sportſ- 
men ſheltered themſelves under this law, 
became wilful treſpaſſers, and roved with 
impunity over their neighbours property; 
whilſt the honeſt- freeholders, from the 
expetice of law, and the hazard of proy- 
ing damages to the amount of fort 
ſhillings, were deterred from commene- 
ing proſeeutions.—In proceſs of time, 
however, gentlemen ſaw the difficulties' 
this law expoſed the farmers to; and 
though they were unable to prove dama- 
ges to the amount of forty ſhillings, yet, 
as "theſe mall treſpaſſes began to grow 
vety numerdus, and were very wilfully 
repeated, it became a real grievance to the 
landholder, inſomuch that the Legilla- : 
tare interpoſed, and for preventing wil- 
ful and malicious treſpaſſes, paſſed an 
Act in the 8th and gth of W. 3. and 
h _— declared, « That in all actions 


* „ N 


E 
of treſpaſs, to be commenced and pro- 
ſecuted from and after the 25th day of 
March 1697, in any of his Majeſty's 
Courts of Record at Weſtminſter ; where- 
in, at the trial of the cauſe at Weſtmin- 
ſter, it . ſhall appear and be certified. by 
the Judge, under his hand on the back 
of the record, That the treſpaſs upon 
which any defendant ſhall he found 
guilty, was wilful and malicious, the 
plaintiff ſhall recover not only his dama- 
ges, but his full coſts of ſuit, any former 
law to the contrary notwithſtanding”! 
"This Statute greatly leſſened the number 
of wiltul treſpafſers, and ſecured. the 
laborious freeholder in the quiet poſſeſſion 
and enjoyment of his property, or 
leaſt gave him an opportunity of puniſh- 
ing thoſe who ſhould dare to diſturb his 
repoſe. However, my friend, there are 
ſame ſteps neceſſary to be taken previous 
D 2 "WM 
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to the commencemerit of an action for 
a wilful treſpaſs, which, if omitted; will 
prove fatal. The plaintiff muſt give 
notice to the defendant to keep off his 
lands; and I think it ſhould be in writing 
(though I am not fully ſatisfied in that 
particular) as he muſt. prove it at the 
trial of the "cauſe; or ' otherwiſe without 
he recovers damages to the amount of 
forty ſhillings and upwards, he will be 
entitled to no 'more coſts than damages, 
—The proof of a' general- notice in the 
news papers, unleſs the plaintiff can 
make it appear that the defendant knew 
and read it, would not be ſufficient — 
But above all, the plaintiff muſt remem- 
ber that as well in caſes where the free- 
hold came in queſtion,” as where there 
| has been evidence of a wilful treſpaſs, 
he muſt apply for the Judge” s certificate 
in court, or otherwiſe he will loſe his 
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F 
coſts rbeſe hints {for 1 have not time 
to enter more largely upon the ſubject) 
if duly attended to, will prove of great 
ſervice to you, who ſpend ſo much of 
your time in rural amuſements. 

Countryman. I am greatly obliged to | 
you, and will read them with attention; 5 
for whilſt. theſe laws continue | in force 
it will be impoſſible for country people 
to live in peace without knowing them. 
Hut, when. I conſider that whatever 
deſign the Legiſlature might originally 
have in making them, Whether with a 
view of taking the arms out of the hands 
of the common people, or from a deſign 
of puniſhing idleneſs and vice; yet, as 
they have ceaſed to anſwer the virtuous 
ends of their creation, they ought at leaſt 
to be corrected, if not aboliſhed. For, | 
it is too well known to need any proof 
that there 1s not a gentleman in tlie 

country, 
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country, whathge of the quorum or not, 
but will readily purchaſe Hares, Par- 
tridges, or Pheaſants of thoſe poachers, 
for whoſe puniſhment theſe laws were 
inſtituted, —But, this is not all; theſe 
inſignificant animals have produced irre- 
concileable breaches in private families, 
and have done more miſchief than all 
the poachers in England —Yet ain I no 
friend to poachers, and far be it from 
me to promote idleneſs; I love to ſee 
and encourage virtuous induſtry; but 
when 1 behold laws which are ſaid to be 
formed for the puniſhment of lazineſs, 
applied as inſtruments of oppreſſion, I 
confeſs I long to have them repealed or 
put upon a better footing ; for in a well 
regulated and free government, no law 
anght to exiſt; however well founded, 
that may be applied to gratify private 
" or . and I believe the 
e 3 
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